UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF RHODE | SLAND

- - - - - - - - - - - - - - - - - _X

In re:

WLLIAM J. MONTGOVERY : BK No. 02-10944

MARI A R.  MONTGOVERY Chapter 13
Debt or s :

- - - - - - - - - - - - - - - - - _X

Tl TLE: In re Montgonery

Cl TATION: -B. R —, 2002 W. 31477856 (Bankr. D.R.l1. Oct. 11,
2002)

ORDER DENYI NG MOTI ON FOR RELI EF FROM STAY

Heard on t he noti on of HonmEq Servi ci ng Cor poration (“HonmEq”)
for relief from the automatic stay, and for leave to file an
action in state court to reformHomEq’ s nortgage on the Debtors’
princi pal residence. HomEq acknow edges that its nortgage is
not in default and is fully enforceabl e and valid, but conplains
that it does not contain the conventional statutory power of
sal el which under Rhode Island |law allows foreclosure without
first having to go through a judicial proceeding. HonEq all eges
that the absence of a power of sale is the result of nutual
m st ake, but offers nothing to suggest that the nortgage is

anything other than a valid armis |ength transacti on.

1 See R 1. Gen. Laws § 34-11-22.
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The Debt ors argue that the nortgage was negoti ated, drafted,
and executed with HonEq' s predecessor-in-interest, that thereis
no mutual m stake, and that allow ng the bank to proceed with
this action will prejudice the Debtors and creditors to the
extend that noney available to fund the plan would have to be
diverted to defend a lawsuit of, at best, questionable nerit.

While it is unclear under which Code provision HomEg seeks
relief, | assume it is Section 362(d)(1) which allows relief
fromstay “for cause.” This is the assunption because none of
the specific elenments of Section 362(d)(2) are even alleged in
the Motion.?2

The statute does not define "cause"; but, generally

speaking, "cause" is said to exist when the harmthat

would result from a continuation of the stay would

out wei gh any harmthat m ght be suffered by the debtor

or the debtor's estate if the stay is lifted. In re

Tur ner, 161 B. R 1, 3 (Bankr. D. Me. 1993).

Determi ni ng whet her "cause" exists requires a fact

i ntensive inquiry that nust be made on a case by case
basis. In re Tucson Estates, Inc., 912 F.2d 1162, 1166

(9th Cir. 1990).

2 Neither Section 362(d)(1) nor (d)(2) are nmentioned in the
papers, and the Movant makes only the nobst general reference to
Section 362. This alone requires denial of the notion, but in
addition, for the substantive reasons discussed herein, relief
is denied because of HonEq's failure to establish a prim
facie basis for relief.
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Peerless Ins. Co. v. Rivera, 208 B.R 313, 315 (D.R 1. 1997).
While there is no | ocal guidance the Seventh Circuit has adopted
a three-part test to determne if cause exists to lift the stay
and allow a creditor to conmence or maintain a state court

action against a debtor. See In re Fernstrom Storage and Van
Co., 938 F.2d 731, 735 (7" Cir. 1991). Under Fernstrom cause
is determ ned by inquiring whether:

a) Any great prejudice to either the bankrupt estate

or the debtor will result from continuation of the

civil suit,

b) the hardship to the [non-bankrupt party] by

mai nt enance of the stay considerably outweighs the

hardship to the debtor, and

c) the creditor has a probability of prevailing on the
merits.

Using this test, HonmEq has failed to establish cause under
Section 362(d)(1), or under any part of the Code. Al so, the
Debt ors and the Chapter 13 Trustee are justly concerned over the
cost associated with the litigation contenplated by the creditor
if the stay is lifted, and HonkEg has not alleged any prejudice
by the continuance of the stay.

As for the nerits of the dispute, the likelihood that the

creditor will prevail is rempte. To reform an agreenent or to
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excuse performance due to nutual m stake, “it nust appear that
by reason of a m stake, common to the parties, their agreenent
fails in some material respect correctly to reflect their prior
conpl eted understanding. ... A nmutual m stake is one common to
both parties wherein each |abors wunder a m sconception
respecting the sane ternms of the witten agreenent sought to be
canceled.” Dubreuil v. Allstate Ins. Co., 511 A 2d 300, 302-03

(R 1. 1986) (citations omtted); see also Gray v. Water Street

Corp. (In re Anerican Shipyard Corp.), 220 B.R. 734, 737 (Bankr.

D.R 1. 1998), and the creditor is required to prove nutua
m stake by <clear and convincing evidence. Vanderford v.
Kettelle, 64 A . 2d 483, 489 (R 1. 1949). The nortgage in

question was drafted and negotiated by the creditor’s assignor,
the Debtors disavow any notion of nutual mstake, and the
creditor has alleged no facts upon which a reformation of the
nort gage m ght be based. This is a no brainer which should not
have been filed. The Mdtion for Relief fromStay i s DENI ED, and
the Debtors are allowed their costs and expenses.

Enter judgnment in accordance with this Order
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Dat ed at Provi dence, Rhode Island, this 11th day
of October, 2002.
/[s/ Arthur N. Votolato

Arthur N. Votol ato
U. S. Bankruptcy Judge




